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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Freedom de la Llana asks this Court to accept 

review of part of the Court of Appeals' decision 

terminating review in this case. State v. Dela Llana, 

No. 86215-4-I, _ Wn. App. 3d _, 2025 WL 2390530 

(Aug. 18, 2025). 

In its August 18, 2025, opinion, the Court of 

Appeals sidestepped Freedom's vagueness and lack of 

statutory authority arguments to several conditions of 

community custody, and Freedom asks this Court to 

grant review of this portion of the opinion. 

B. INTRODUCTION 

Freedom does not use drugs or alcohol, and 

neither factored into his offense of conviction. The 

sentencing court failed to exercise its discretion and 

imposed boilerplate conditions of community custody 
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that unlawfully gave unfettered discretion to the 

Department of Corrections. 

But the Court of Appeals failed to grant relief to 

Freedom from the unlawful conditions of community 

custody because it avoided Freedom's arguments and 

applied inapposite caselaw and dicta. This Court 

should grant review to complete the picture of 

reviewable conditions of community custody begun in 

Nelson, Bahl, and Valencia, and it should reaffirm a 

defendant's ability to challenge conditions of 

community custody that exceed the trial court's 

authority or which give unlawful, unfettered discretion 

to officers to enforce and "monitor" supervisees for 

issues no evidence supports. 

C. ISSUES PRESENTED 

1. Following a conviction, trial courts can only 

impose conditions of community custody authorized by 
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the Sentencing Reform Act (SRA). Even if the condition 

is statutorily authorized, the trial court abuses its 

discretion if it imposes an unconstitutional condition or 

fails to exercise its discretion. The trial court failed to 

exercise discretion when imposing a boilerplate 

condition that Freedom refrain from using or 

possessing controlled substances, and it imposed 

unconstitutionally vague conditions authorizing 

subjective and arbitrary "affirmative acts, " "urinalysis 

and polygraph examinations, " and "home visits. " The 

Court of Appeals avoided the merits of these issues 

through strawmen and inapposite caselaw. Should this 

Court grant review to give guidance to Washington's 

courts about the illegality of these boilerplate 

conditions? 
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D. STATEMENT OF THE CASE 

Freedom spent his spare time with his sister, 

Misilla, and her husband and children, one of whom 

was I.M.S. RP 395-97 . 1 Freedom engaged in typical 

activities with his extended family, such as having 

barbecues, cooking meals, and watching movies 

together. Id. 

The State charged Freedom with one count of 

first-degree child molestation for an incident his niece, 

I.M.S., claimed occurred at some point between the 

time she was 7 and 10 years old. CP 289. Freedom 

denied the accusation, and when he insisted on a jury 

trial, the State amended the information to charge an 

1 The consecutively-paginated VRP from Nov. 6 to Dec. 

21, 2023, is referred to as "RP _." Other specific 

proceedings are referred to by date. 
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additional count of first-degree child molestation as an 

aggravated offense. RP 3-6; CP 76-77. 

The evidence at trial showed that, one day at a 

family barbecue in 2020, Freedom's 14-year-old niece, 

I.M.S. ,  suddenly told her mother that 7 years earlier, 

when I.M.S. was 7 or 8 years old, Freedom had touched 

her inappropriately. RP 406-08. I.M.S. testified that 

she was twice molested by Freedom. RP 316-20, 325. 

No one testified that drugs or alcohol were involved, 

nor did they testify that Freedom ever used drugs or 

alcohol. 

Following the trial, the jury convicted Freedom of 

both counts of first-degree child molestation, as well as 

the aggravator of a pattern of sexual abuse. CP 53-56. 

Freedom had no criminal history, and the court 

imposed a standard range sentence with an offender 
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score of zero, including lifetime community custody. CP 

10, 29, 25-26. 

The trial court imposed several conditions of 

community custody via preprinted, boilerplate forms. 

CP 14, 25-26. These conditions ordered Freedom to not 

possess or consume controlled substances without a 

valid prescription. CP 14, 25. They required that 

Freedom perform affirmative acts, urinalysis, and 

polygraph examinations at the direction of the 

community custody officer (" CCO") to ensure Freedom's 

compliance with court orders. Id. They also required 

that Freedom "consent to [Department of Corrections] 

home visits to monitor [his] compliance with 

supervision. Home visits include access for purposes of 

visual inspection of all areas of the residence in which 

you live or have exclusive or joint control and/or 

access. " CP 26. The court also ordered two other 
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conditions of community custody that the Court of 

Appeals either reversed or remanded for further 

development. Dela Llana, 2025 WL 2390530 at *4, 7-8. 

E. ARGUMENT 

1. This Court should grant review to complete 

the picture in Nelson: a condition of 

community custody prohibiting use or 

possession of unlawful substances must be 

related to crime or criminogenic need in 

order to be lawful 

It is outside the power of the trial court to impose 

a discretionary condition of community custody that 

has no relationship to the crime of conviction or 

criminogenic needs of the defendant. 

The Court of Appeals only evaluated half of 

Freedom's argument here. It rejected Freedom's 

argument that the discretionary condition must be 

related to the crimes of conviction without ever 

addressing Freedom's other argument: that, if not 

crime-related, then the discretionary condition must be 
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related to a criminogenic need or problem of the 

defendant. 

Appellate courts review sentencing conditions for 

abuse of discretion. State v. Munoz-Rivera, 190 Wn. 

App. 870, 890, 361 P. 3d 182 (2015). The trial court 

abuses its discretion "when it is exercised on untenable 

grounds or for untenable reasons. " Id. Failing to 

exercise discretion at all is an abuse of discretion. State 

v. Peoples, No. 86111-5-I, _ P. 3d _, 2025 WL 

1218319, at *3 (Apr. 28, 2025) (published) (quoting 

State v. Stearman, 187 Wn. App. 257, 265, 348 P. 3d 

394 (2015)). This pre-enforcement condition is ripe for 

review because whether the court abused its discretion 

is primarily legal and requires no factual development, 

the judgment is final, and these prohibitions take 

immediate effect upon Freedom's release. State v. 

Nelson, _ Wn. 3d _, 565 P. 3d 906, 913 (2025). 
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It is a waivable condition of community custody 

that the trial court order a defendant to "[r]efrain from 

possessing or consuming controlled substances except 

pursuant to lawfully issued prescriptions. " RCW 

9. 94A. 703(2)(c). Here, the trial court imposed this 

condition on a boilerplate judgment and sentence 

which pre-filled this condition. CP 14, 25. The court did 

not indicate on the record why it imposed this 

condition. 1/1 l/24VRP 30-31. 

A judge must exercise discretion when imposing 

non-mandatory sentencing conditions. It cannot issue 

one-size-fits all sentences. It must consider each person 

who it is sentencing and the crimes for which they 

were convicted. The trial court never exercised any 

discretion when it imposed this condition of Freedom's 

sentence. The failure to exercise discretion when given 
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is an abuse of discretion. Stearman, 187 Wn. App. at 

265. 

Additionally, a sentence cannot be based on 

speculative concerns which bear no relation to the facts 

of the convicted offenses or the individual sentenced. 

The State neither alleged nor showed that drugs or 

alcohol were used in connection with any of the 

allegations against Freedom. See CP 76-77. His family 

members did not accuse him of drug or alcohol use. 

And his urine toxicology at booking was negative for 

any drugs. CP 124. It was an abuse of discretion to 

specifically forbid Freedom from using or possessing 

non-prescribed controlled substances when there was 

zero evidence that he used them. 

This is particularly so because this condition 

imposes other affirmative obligations on Freedom. This 

Court recently held that random urinalysis testing 
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does not violate a defendant's right to privacy when the 

defendant was validly sentenced to refrain from using 

controlled substances. Nelson, 565 P. 3d at 920. When 

monitoring for violation of a validly imposed condition, 

this Court has held that random monitoring is 

acceptable. Id. at 918. This Court was explicit that the 

CCO does not need a reasonable suspicion of a 

violation to order a random urinalysis test. Id. at 919-

20. 

And the SRA is clear that DOC does not have 

discretion to decrease a condition once ordered. RCW 

9. 94A. 704(6) ("The department . . .  may not contravene 

or decrease court-imposed conditions. " ). Thus, if the 

trial court orders Freedom to abstain from drugs and 

alcohol, DOC must "monitor" for it, including random 

monitoring, even if there never was any reason to 

suspect this as a problem for Freedom. 
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But Nelson is not controlling here; rather, this 

case completes the analysis in Nelson. There, the 

defendant did not challenge the court's prohibition that 

he refrain from using or possessing controlled 

substances. Nelson, 565 P. 3d at 908. This Court 

therefore only assessed the validity of monitoring 

another validly-imposed condition of community 

custody; it did not evaluate whether it can monitor an 

invalidly imposed condition of community custody, as is 

the case here. This Court should grant review to clarify 

that a trial court abuses its discretion when it orders 

conditions of community custody that bear no relation 

to the crime of conviction or the criminogenic needs of 

the defendant. RAP 13. 4(b)(4). 
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2. This Court should grant review to address 

vagueness issues with multiple boilerplate 

conditions of community custody 

Vague conditions of community custody violate 

due process. U.S. Const. , Amend XIV; Const. art I, § 3. 

Freedom assigned error to multiple conditions of 

community custody as unconstitutionally vague for 

giving unfettered discretion to community corrections 

officers. Supp. Br. of App. at 12-20. The Court of 

Appeals derelicted its duty to review these issues by 

analyzing strawmen arguments and citing inapposite 

caselaw. For example, when rejecting Freedom's 

argument that the urinalysis and polygraph conditions 

were vague, the Court of Appeals only considered 

whether the conditions were understandable to 

Freedom, not whether they allowed for arbitrary 

enforcement. Dela Liana, 2025 WL 2390530 at *5. But 

there are two prongs to the vagueness test, the second 
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being whether the condition "provide[s] ascertainable 

standards of guilt to protect against arbitrary 

enforcement. "  State v. Valencia, 169 Wn.2d 782, 794, 

239 P. 3d 1059 (2010) (quotation omitted). The Court of 

Appeals neglected this prong, although it is this prong 

that the conditions violate. 

And, when rejecting Freedom's argument that 

home visits allow for arbitrary enforcement, the Court 

of Appeals miscited a case to conclude that pre­

enforcement challenges to vagueness concerns cannot 

be raised for home visit conditions. Dela Llana, 2025 

WL 2390530 at *6-7. In addition to granting review to 

pass on the merits of these constitutional issues, it is a 

matter of substantial public interest that the Court of 

Appeals, whose job it is to interpret the law, must be 

encouraged to actually engage with the substantive 

case law to resolve assignments of error, instead of 
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ignoring or avoiding the legal questions. RAP 

13. 4(b)(4). 

Due process requires that sentencing conditions 

both "sufficiently define the proscribed conduct so an 

ordinary person can understand the prohibition, " and 

"provide sufficiently ascertainable standards to protect 

against arbitrary enforcement. " State v. Padilla, 190 

Wn.2d 672, 677, 416 P. 3d 712 (2018). Courts have held 

community custody conditions "that required further 

definition from CCOs" are unconstitutionally vague. 

State v. Irwin, 191 Wn. App. 644, 654, 364 P. 3d 830 

(2015). 

Laws that give the police "unfettered discretion" 

are vague and violate due process. Papachristou v. City 

of Jacksonville, 405 U.S. 156, 168 (1972). By the same 

token, conditions of community custody that give 
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corrections officers "unfettered discretion" are also 

vague and violate due process. 

Courts of this State have agreed in many cases. 

For example, when the language of a condition uses 

"inherently subjective terms, " such as "vulnerable, " it 

is vague. Johnson, 180 Wn. App. at 329. This is 

because subjective terms allow a corrections officer to 

conduct "standardless sweep[s] " and "pursue their 

personal predilections in enforcing the community 

custody conditions. " Id. at 327 (cleaned up). Subjective 

terms fail to provide safeguards against arbitrary 

enforcement required by due process. Id. When 

language is so vague that an "inventive probation 

officer" may enforce a condition where another would 

not, too much discretion is left to the individual 

community corrections officer and the condition is 

unconstitutionally vague. Valencia, 169 Wn. 2d at 794. 
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Sentencing conditions do not have a presumption 

of validity because they are not issued by the 

legislature. State v. Bahl, 164 Wn.2d 739, 753, 193 

P.3d 678. (2008). Vagueness challenges to conditions of 

community custody may be raised for the first time on 

appeal. Id. at 7 45. Additionally, they raise a 

constitutional issue that is obvious on the record. RAP 

2.5(a)(3); State v. O'Hara, 167 Wn.2d 91, 100, 217 P.3d 

756 (2009).2 

Multiple boilerplate conditions of Freedom's 

community custody were vague because they allow 

community custody officers discretion to arbitrarily 

enforce the conditions. 

2 Vagueness challenges also survive a ripeness 

challenge because "time will not cure" a vague 

condition. State v. Sanchez Valencia, 169 Wn.2d 782, 

788, 239 P.3d 1059 (2010). Further factual 

development is not required to assess whether a 

condition is unconstitutionally vague. Id. 
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a. The "home visit" sentencing condition is 

unconstitutionally vague because it uses 

subjective terms that violate settled law 

The trial court imposed a condition of community 

custody requiring Freedom to consent to "home visits" 

to "monitor" his "compliance with supervision." CP 26. 

These home visits "include access for purposes of visual 

inspection of all areas of the residence in which 

[Freedom] live[s] or [has] exclusive or joint control 

and/or access." Id. 

This condition contains multiple subjective terms 

that do not sufficiently guide the authority of the CCO. 

The use of the term "monitor" is vague because it does 

not distinguish between random fishing expeditions 

and searches supported by a reasonable suspicion of a 

violation. With no guardrails, the CCO is empowered to 

arbitrarily enforce the home visit condition for any 
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reason, including invalid ones, such as suspicions 

based on racial stereotypes or personal animus. 

Additionally, the use of the term "home visits" is 

vague because it suggests that a government officer's 

entry into Freedom's private home is not an intrusion 

or a search which requires separate authority of law. 

There is caselaw which suggests this is the case. State 

v. Cates, 183 Wn.2d 531, 535, 354 P. 3d 832 (2015) 

(finding that a similar condition "does not authorize 

any searches. " ). In addition, a recent decision of our 

Supreme Court suggests that a sentencing condition 

can supply the requisite authority in law to justify an 

intrusion into a person's protected privacy interests. 

Nelson, 565 P. 3d at 917 (2025) ("We hold that the 

necessary authority of law is the original judgment and 

sentence . . . .  " ). 
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This interpretation of "home visit, " and the 

interpretation of authority of law in Cates and Nelson 

conflicts with longstanding statute and caselaw 

interpreting Washington's right to privacy. Multiple 

cases have consistently required a reasonable suspicion 

that the supervisee has violated a term of their 

community custody to validate a search of their person, 

home, or personal property. Const. art. I, § 7; RCW 

9. 94A.631(1); State v. Cornwell, 190 Wn.2d 296, 412 

P. 3d 1265 (2018); State v. Jardinez, 184 Wn. App. 518, 

338 P. 3d 292 (2014). 

A CCO may be understandably confused when 

attempting to execute this condition of community 

custody. The condition suggests that the officer can pop 

by, demand entry, and rummage around Freedom's 

home for evidence that he committed an offense or 

violated a community custody condition, even when 
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there were zero reasons to think anything was amiss. 

The condition does not require that the CCO have a 

reasonable suspicion that Freedom violated a condition 

of community custody before visiting, entering, and 

searching his home and privacy. 

The State may object that CCO may choose to 

follow the longstanding statutory and caselaw 

requirement that searches be supported by reasonable 

suspicion of a violation of the terms of community 

custody. But this is no objection: to the extent that the 

cure to the condition's vagueness turns on an 

individual CCO' s choice not to enforce an imposed 

condition, "this merely highlights a potential 

vagueness problem here insofar as it risks selective or 

arbitrary enforcement. " Sanchez- Valencia, 169 Wn.2d 

at 789 n.2. This Court should accept review because 

the constitutional vagueness concerns present in this 
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boilerplate condition affect Freedom and many other 

defendants across the State. RAP 13.4(b)(3), (b)(4). 

b. The requirements that Freedom perform 

affirmative acts as required by DOC to confirm 

compliance are impermissibly vague and allow 

for arbitrary enforcement 

The court ordered that Freedom "perform 

affirmative acts as required by DOC to confirm 

compliance with the orders of the court." CP 14. It also 

ordered that Freedom participate in urinalysis and 

polygraph examinations "as directed by the supervising 

Community Corrections Officer, to ensure conditions of 

community custody." CP 25. 

Both of these conditions give the CCO unfettered 

discretion to require Freedom to confirm his 

compliance with various prohibitory conditions of his 

sentence. There are no limiting principles imposed on 

the "affirmative acts" that the CCO can require of 

Freedom to confirm his compliance with the court's 
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orders. One of those orders is to obey all laws. CP 25. If 

Freedom attends a meeting with his CCO with a 

brand-new, designer backpack, can the CCO force him 

to produce a receipt for the handbag to ensure that he 

did not steal it? If Freedom speaks with an accent, can 

his CCO make him produce proof of his citizenship? 

Can the CCO install tracking software on Freedom's 

phone to ensure he does not harass others, or visit 

child pornography sites, despite a lack of any evidence 

he has ever committed either crime? 

The language of this compliance condition allows 

all of these actions because it can be argued that that 

these actions "monitor" Freedom's obedience to all 

laws. CP 25. The only limitation on the CCO's ability to 

confirm Freedom's obedience with all laws seems to be 

the imagination of the CCO. See Valencia, 169 Wn.2d 

at 794 (2010) (holding condition unconstitutionally 
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vague because "inventive" corrections officer could 

manufacture unreasonable violations). When vested 

with unlimited discretion to confirm law abiding 

behavior, any suspicion (or even no suspicion), no 

matter how unreasonable, biased, vague, or 

impermissible, can turn into affirmative obligations 

with potential prison sanctions for failure to comply. 

Unsurprisingly, vague, limitless discretion allows 

unconscious prejudice to infect enforcement actions. 

CCOs may require more of their supervisees who are 

people of color because they are unconsciously less 

trusting of them. See, e.g. , Jessica Saunders & Greg 

Midgette, A Test for Implicit Bias in Discretionary 

Criminal Justice Decisions, 47 Law & Hum. Behav. 

217 (2023) (finding that racial disparities exist for low-

information, discretionary decisions on probation). 
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Conditions like those above provide cover for the 

discriminatory CCO, who can always claim that their 

actions are for "monitoring'' or "ensuring" compliance 

with various negative prohibitions on conduct. When a 

condition bestows unfettered discretion to "monitor" a 

supervisee through undefined and apparently 

unlimited affirmative acts, the condition is vague 

because it gives CCOs the power to arbitrarily enforce 

community custody conditions. This Court should 

accept review because these boilerplate conditions of 

community custody raise a significant question of 

constitutional law and affect Freedom and many other 

defendants around the State. RAP 13. 4(b)(3), (b)(4). 

F. CONCLUSION 

"'It would certainly be dangerous if the 

legislature could set a net large enough to catch all 

possible offenders, and leave it to the courts to step 
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inside and say who could be rightfully detained, and 

who should be set at large."' Papachristou, 405 U.S. at 

165, quoting United States v. Reese, 92 U.S. 214, 221 

(1875). Conditions of community custody that give 

corrections officers unfettered discretion to "monitor" 

for violations similarly sets up a dangerous, limitless 

net to "catch" offenders, or, just as likely, to harass, 

embarrass, and punish their supervisees. Without a 

means to challenge unreasonable "monitoring'' (after 

all, how does the supervisee challenge behavior that 

results in no violation of conditions), pre-enforcement 

challenges of conditions of community custody that 

exceed the power of the sentencing court or that are 

unconstitutional must be allowed. For all of the 

foregoing reasons, Freedom requests that this Court 

grant review and strike the unlawful, boilerplate 

conditions of his community custody. 
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F I LED 
8/1 8/2025 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN T HE COURT OF AP PEALS OF T HE STAT E OF WAS HINGT ON 

STATE O F  WASHINGTON,  

Respondent, 

V. 

FREEDOM AGU ILANA D E LA LLANA , 

Appel lant. 

No . 862 1 5-4- 1  

D IVIS ION ONE 

UNPUBL ISHED OPIN ION 

B IRK, J .  - Freedom Dela Llana 1 appeals h is convicti on of two counts of 

chi ld molestati on i n  the fi rst deg ree , arg ui ng the tri a l  court abused i ts d iscreti on i n  

admitti ng testi mony that IMS d isclosed the abuse to her mother, abused i ts 

d iscreti on  i n  admitti ng other acts evidence under E R  404(b) , and erred i n  i mpos i ng 

certa i n  community custody cond itions .  Althoug h we conclude that the tri a l  court 

erred by not cond ucti ng an E R  404(b) analysis , the error was harm less . We affi rm 

the conviction ,  and remand to stri ke a community custody cond ition  req ui ri ng 

Freedom to pay IMS 's  counse l i ng fees . We a lso remand to a l low the tri a l  court to 

e i ther fix an apparent scrivener' s  error regard i ng a cond iti on  i mpacti ng F reedom's 

fundamenta l ri g ht to parent or  exercise d iscreti on to l im i t  F reedom's rig ht to parent 

throug h  a resentenci ng heari ng . 

1 The brief of appel lant notes that F reedom uses only h is fi rst name , and is  
referred to as such i n  the tria l  record . This  op i nion  wi l l  do so as wel l .  
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No.  862 1 5-4-1/2 

The State charged F reedom by i nformation with two counts of chi ld 

mo lestati on i n  the fi rst deg ree , with the agg ravator of a pattern of sexua l abuse . 

In motions i n  l i m i ne ,  the State moved to ad mit  under the fact of compla i nt 

doctri ne2 that IMS d isclosed the molestation  to her mother and the reason she 

d isclosed at that ti me.  The State arg ued that this  was a "case of late d isclosure" 

and "cred i b i l i ty i s  a lways paramount." F reedom arg ued the doctri ne was 

i nappropriate because the compla i nt happened "anywhere from two to seven 

years" after the most recent a l leged i nc ident. The tri a l  court ruled , "[ IMS] can 

certa i nly testify as to why she wa ited and why she d isclosed when she d i d .  I thi n k  

that does go to cred i b i l i ty. " The court further stated , "[S]ome testi mony as  to how 

the po l ice became i nvo lved would be-I would a l low that, but general ly it would 

have to be just she to ld me somethi ng , you know, that her uncle d i d ,  and then I 

ca l led the po l ice . . .  but nothi ng specifi c  about the a l legati ons . "  

F reedom moved to exclude any testi mony regard i ng a l leged uncharged bad 

acts , and arg ued to b i furcate the two counts of chi ld molestati on from the 

agg ravator of a pattern of sexua l abuse . The tri a l  court decided both withi n the 

context of the motion to b i furcate . The State arg ued these were not uncharged 

prio r  bad acts , but were charged as  the agg ravator. The State further arg ued that 

per statute , evidence of agg ravati ng factors must be g iven to the jury at the same 

2 The fact of compla i nt doctri ne a l lows the prosecution  in sex offense cases 
to p resent evidence that the victi m compla i ned to someone after the assault, but 
the rule ad mits only such evidence as wi l l  estab l ish that the compla i nt was ti mely 
made .  State v. C henoweth , 1 88 Wn. App .  52 1 , 532 , 354 P .3d 1 3  (20 1 5) .  
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time as the underlying offenses, except i n  narrow circumstances, which were not 

present. The trial court denied the motion to b ifurcate, ruling that the statute 

"doesn't seem to contemplate separate evidentiary trials for allegations such as 

these," and "even assuming [the court had] discretion to do so, [the court thoug ht] 

i n  this case where really both the underlying charges and the special allegations 

come down to the credibi lity of the same witness or possibly witnesses but mainly 

the alleged victim in this case ," it did not beli eve it was overly prejudicial or rose to 

the level of violating a constitutional right. The court did not separately rule on the 

admissibi lity of other bad acts. 

At trial, IMS testi fied that when her uncle Freedom visited her house, he 

would touch her i n  a way that she did not like . IMS testified the touching first 

happened when she was approximately 7 or 8 years old, and lasted until she was 

about 1 3  or 1 4  years old. IMS testified that when she was seven or eight, she was 

lying on the couch with Freedom, "[a]nd we had a blanket over us, and like he 

reached over, and . . .  touched the lower part of my body." IMS did not tell her 

mother when it occurred because she did not realize what was happening unti l she 

became older. IMS testified that the second specific memory of Freedom touching 

her was when she was approximately 1 O years old, and she was watching a movie 

with her parents, her brother, and Freedom. IMS testi fied that she was sitting on 

Freedom's lap with a blanket over them, and Freedom used his hand to touch her 

vagina. IMS testified that she had "two specific memories of him l ike touching my 

vagina, and then I have other memories of like him just like-like touching me 

weirdly that I d idn't like , but he didn't touch my vagina ." IMS testified that whe n 
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she was between 1 0  and 1 3 , she was s i tti ng i n  the l ivi ng room with F reedom and 

he used h is hand to rub up and down on her thig h  whi le she was weari ng shorts . 

Another ti me , IMS was vacuumi ng her mother' s vehicle whi le weari ng shorts , and 

F reedom stood behi nd her and rubbed the back of her thi gh  and went up IMS 's  

shorts .3 

IMS testified that she started to rea l ize what was happeni ng to her whe n 

she was about 1 0  or  1 1 .  IMS testified that she d i d  not te l l  her parents about the 

i nc idents unti l Aug ust 1 6 , 2020 because she was scared and upset that she d i d  

not rea l ize sooner. IMS testified that she d isclosed on Aug ust 1 6 , 2020 because 

she saw Freedom with her younger cous i n  on h is lap ,  and she d i d  not want her 

cous i n  "to end up go i ng throug h  the same thi ng [she] d i d . "  IMS testified that after 

she to ld her mother that F reedom had touched her i nappropriate ly, her parents 

confronted F reedom,  and F reedom responded , " I' m  sorry. " IMS testified that the 

po l ice came to her house that day and took her statement. 

IMS 's  mother testified that IMS d isclosed to her that F reedom had touched 

her. F reedom objected based on hearsay, and the tri a l  court stated that the ju ry 

should not cons ider  the statement for the truth of the matter, "U]ust for how thi ngs 

prog ressed from there . "  

The jury convicted F reedom of  both counts of  chi ld mo lestati on i n  the fi rst 

deg ree , and found that the cri mes were committed as part of an ongo i ng pattern 

3 IMS began testifyi ng about a thi rd i nstance of i nappropriate touchi ng , to 
which F reedom objected because it violated an order  i n  l i m i ne to not d iscuss 
i nc idents outs ide of the charg i ng period . The tri a l  court susta i ned the objection  
and i nstructed the jury to "d isregard that last part about somethi ng happeni ng whe n 
[ IMS] was 1 3 . "  
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of sexua l abuse . The tria l  court sentenced F reedom to an i ndetermi nate sentence 

of 89 months to l i fe for each count, and sentenced hi m to l i feti me communi ty 

custody. F reedom appeals .  

I I  

F reedom arg ues the tri a l  court abused i ts d iscreti on i n  admi tti ng testi mony 

that IMS had d isclosed a l legati ons of sexua l abuse to her mother. We d isag ree . 

We review the tri a l  court' s admiss ion  of evidence for an abuse of d iscreti on .  

State v .  P i rtle , 1 27 Wn.2d 628 , 648 ,  904 P .2d 245 ( 1 995) . A tri a l  court abuses i ts 

d iscreti on if i ts decis ion is  manifestly unreasonab le or based on untenab le g round s 

or untenab le reasons .  I n  re Marri age of  L i ttlefie ld , 1 33 Wn.2d 39 ,  46-4 7 ,  940 P .2d 

1 362 ( 1 997) .  

The parties d ispute whether this  evidence is  admiss i b le under the fact of 

compla i nt doctri ne . However, we need not decide whether the evidence is  

admiss i b le under the doctri ne because the evidence was properly admi tted on 

another bas is .  The State soug ht to ad mit  IMS 's  d isclosure and the surround i ng 

ci rcumstances to exp la i n  the ti m i ng of her reporti ng and the ensui ng facts . This  

evidenti ary theory has been uphe ld by the Washi ngton Supreme Court as wel l  as 

our court. See State v. C rossguns , 1 99 Wn.2d 282 , 296 , 505 P .3d 529 (2022) 

("any error in admi tti ng the evidence was harmless because the evidence was 

properly ad mi tted for other, perm iss i b le purposes , i nclud i ng ' . . . as res gestae i n  

the case to show [RGM]' s state of m i nd for her de layed d isclosure' ") ; cf. State v. 

Petri ch, 1 0 1 Wn.2d 566 , 575 ,  683 P .2d 1 73 ( 1 984) (once a witness's  cred i b i l i ty is  

in  issue ,  evidence tend i ng to corroborate the testi mony may, in  the tri a l  court' s 
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d iscreti on ,  be obta i ned from an expert witness) , ab rogated on other g rounds by 

State v. Kitchen ,  1 1 0 Wn.2d 403 ,  756 P .2d 1 05 ( 1 988) ;  C henoweth , 1 88 Wn. App .  

at  534 (testi mony that vi cti m reported the a l legati on  was admiss i b le to show what 

i nvestigati ng officers d i d  next and to provide a bas is  for the i r  testi mony) . And , 

a lthoug h not re l ied on by the tri a l  court, the evidence was a lso admiss i b le to 

provide context for F reedom's statement that he was sorry when he was 

confronted by IMS 's  parents . Statements are not hearsay if used to provide 

context for the defendant' s statements . See State v. Demery, 1 44 Wn.2d 753 ,  

76 1 -62 , 30 P .3d 1 278 (200 1 ) .4 F reedom's statement that he was apo logeti c could 

be eva luated by the jury only if the jury was i nformed of the context i n  which the 

statement was offered . 

With the l im i tati ons the tri a l  court i mposed on the leve l  of deta i l  that was 

admiss i b le ,  any error i n  admi tti ng the cha l lenged testi mony would be harmless . 

See C rossguns , 1 99 Wn.2d at 296 (conclud i ng that the tri a l  court erred when i t  

admi tted evidence of bad acts for one reason, but a ny error was harmless because 

the evidence was properly admi tted for other perm iss i b le purposes) ; State v. 

Foxhaven ,  1 6 1  Wn.2d 1 68 ,  1 78-79 ,  1 63 P .3d 786 (2007) (same) . This  i s  because 

IMS descri bed i n  her testi mony specifi ca l ly the acts on which the State re l ied to 

prove the charges .  The cha l lenged out-of-court reports were descri bed i n  court 

without any specifi c  content as to the underlyi ng facts , and were no more than that 

4 When a tri a l  court admits thi rd party statements to provide context to a 
defendant' s responses , the tri a l  court should g ive a l im i ti ng i nstruction  to the jury, 
expla i ni ng that only the defendant' s responses , and not the thi rd party's 
statements , should be cons idered as evidence . Demery, 1 44 Wn.2d at 76 1 -62 . 
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F reedom had touched IMS i nappropriate ly. Any error i n  admi tti ng this  l im i ted 

evidence would be harmless when IMS separate ly and i n  deta i l  descri bed the 

specifi c  underlyi ng acts i n  non-hearsay i n-court testi mony. 

I l l  

F reedom arg ues the tri a l  court abused i ts d iscreti on in admi tti ng testi mony 

that F reedom had i nappropriate ly touched IMS in the past. Thoug h the tri a l  court 

erred by not cond ucti ng an E R  404(b) analys is  on the record , the error was 

harm less . 

To properly admit  evidence of prio r  m iscond uct under E R  404(b) , the tri a l  

court must 

" ( 1 ) fi nd by a preponderance of the evidence that the m iscond uct 
occurred , (2) identify the purpose for which the evidence is soug ht to 
be i ntrod uced , (3) determ ine whether the evidence is  re levant to 
prove an element of the cri me charged , and (4) weigh  the probative 
va lue aga i nst the prejud ic ia l  effect." 

State v. Gresham,  1 73 Wn.2d 405 , 42 1 , 269 P .3d 207 (20 1 2) (q uoti ng State v. Vy 

Thang , 1 45 Wn.2d 630 ,  642 , 4 1  P .3d 1 1 59 (2002)) . There is  a presumption that 

evidence of prio r  miscond uct is i nadmiss i b le ,  and it is the burden of the party 

seeki ng to i ntrod uce such evidence to satisfy the fi rst three factors . Gresham,  1 73 

Wn.2d at 420 .  "This ana lys is  must be cond ucted on the record . "  State v. 

Arredondo ,  1 88 Wn.2d 244 , 257 ,  394 P .3d 348 (20 1 7) .  Here ,  after denyi ng the 

motion  to b i furcate evidence of the charged counts from evidence of an ongo i ng 

pattern of sexua l abuse , the tri a l  court d i d  not cond uct any ana lys is on the record 

as to whether the evidence was admiss i b le under ER  404(b) , i nclud i ng whethe r  

the p robative va lue outwe ighed any prejud ic ia l  effect. 
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Such an evidenti ary error is  harmless when the evidence is  ad miss ib le for 

a proper purpose . State v .  Sub lett, 1 56 Wn. App .  1 60 ,  1 96 ,  231 P .3d 231 (20 1 0) ,  

affd ,  1 76 Wn.2d 58 , 292 P .3d 7 1 5 (20 1 2) .  We may uphold the admiss ion  of E R  

404(b) evidence o n  any g round that the record supports , "cons ider[i ng] bases 

mentioned by the tri a l  court as wel l  as other proper bases on which the tri a l  court 's  

admiss ion of  evidence may be susta i ned . "  State v .  Powel l ,  1 26 Wn.2d 244 , 259 ,  

893 P .2d 6 1 5 ( 1 995) . 

In C rossguns , the State charged the defendant with rape of a chi ld i n  the 

second deg ree and chi ld molestati on i n  the second deg ree of h is m i nor daug hte r 

RGM ,  with agg ravators of us i ng a position  of trust and an ongo i ng pattern of sexua l 

abuse of the same victi m .  1 99 Wn.2d at 286 . When the State moved to admit  

evidence concerni ng h is prio r  uncharged sexua l abuse of RGM under ER 404(b) ,  

C rossg uns arg ued i t  was improper p ropens i ty evidence . kt at 286-87 .  Althoug h 

the tri a l  court erred when it admi tted the evidence to show " lustful d isposition , "  our 

Supreme Court expla i ned that the error  was harmless as the evidence was 

admiss i b le to show i ntent, p lan ,  motive ,  opportunity, absence of m istake ,  and to 

prove the agg ravati ng factors for each count. kt at 296 .  

Here ,  l i ke in  C rossguns , the ER 404(b) evidence at  issue is  other uncharged 

sexua l m iscond uct between the defendant and the victi m .  The State charged the 

same agg ravati ng factor as it d i d  i n  C rossguns and a l leged that F reedom engaged 

in a pattern of sexua l abuse . The evidence was p la i nly re levant and admiss ib le to 

prove the agg ravati ng factor. Regard i ng the tri a l  court' s fa i lure to balance the 

probative va lue of the evidence aga i nst any und ue p rejud i ce on the record , such  
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an evidenti ary error req ui res reversa l  only " i f  the error, withi n reasonab le 

probab i l i ty, materia l ly affected the outcome of the tria l . "  State v. Ha lstien ,  1 22 

Wn.2d 1 09 ,  1 27 ,  857 P .2d 270 ( 1 993) .  Thoug h "the potenti a l  for prejud i ce from 

admi tti ng p rio r  acts is  ' at its h ig hest' i n  sex offense cases , "  the prio r  miscond uct 

here was admiss ib le for permiss ib le purposes and h ig hly probative of the 

agg ravati ng factor. State v. Gower, 1 79 Wn.2d 85 1 , 857 ,  32 1 P .3d 1 1 78 (20 1 4) 

( i nterna l q uotati on marks omitted)  (q uoti ng Gresham,  1 73 Wn.2d at 433) ;  see State 

v. Lough ,  1 25 Wn.2d 847 , 863 , 889 P .2d 487 ( 1 995) ("[T]he true test of  admiss ib i l i ty 

of unrelated cri mes is  not only whether they fa l l  i nto a specifi c  exception ,  but 

whether the evidence is  re levant and necessary to prove an essentia l  i ng red ient 

of the cri me charged . ") .  Under these ci rcumstances,  the tri a l  court' s fa i lure to 

balance on the record whether the probative va lue of the evidence was 

substanti a l ly outweig hed by the danger of unfa i r  p rejud i ce had no reasonab le 

probab i l i ty of materia l ly affecti ng the outcome of this  tria l .  Because the evidence 

was admiss ib le on appropriate g rounds and was not substantia l ly more unfa i r ly 

prejud ic ia l  than probative ,  the error  i s  harm less . 

IV 

F reedom cha l lenges s ix community custody cond iti ons that the tria l  court 

i mposed . He cla ims that the cond itions are e i ther unconstituti ona l ly vag ue , exceed 

the tri a l  court' s statutory authority, or violate his fundamenta l ri g ht to parent. We 

review community custody cond itions for an abuse of d iscreti on and wi l l  reverse 

them only if they are manifestly unreasonab le .  State v. Sanchez Valencia ,  1 69 

Wn.2d 782 , 79 1 -92 , 239 P .3d 1 059 (20 1 0) .  
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A 

F reedom arg ues the tri a l  court exceeded i ts statutory authori ty when i t  

i mposed a community custody cond ition  req ui ri ng hi m to pay a l l  resti tution  and 

lega l  fi nancia l  ob l igations ,  i nclud i ng the cost of IMS 's  cri me-re lated counse l i ng and 

med ica l  treatment. We ag ree . 

We review a tri a l  court' s statutory authori ty to impose a community custod y 

cond ition  de nova . State v. Johnson ,  1 80 Wn. App .  3 1 8 ,  325-26 ,  327 P .3d 704 

(20 1 4) .  A tri a l  court can order resti tuti on costs for counse l i ng reasonably re lated 

to the offense . RCW 9 .94A.753(3) .  When resti tution  is ordered , the court must 

determ ine the amount of resti tuti on d ue at the sentenci ng heari ng or withi n 1 80 

days of sentenci ng . RCW 9 .94A.753( 1 ) . Whi le a tri a l  court can i mpose communi ty 

custody cond itions as authorized under RCW 9 .94A.703 , the statute does not 

i nclude any authorizati on for a tri a l  court to order an offender to pay restituti o n .  

See State v. Land , 1 72 Wn. App .  593 ,  604 , 295 P .3d 782 (20 1 3) (stri ki ng 

community custody cond ition  req ui ri ng defendant to "pay resti tuti on to the victi ms 

in the form of payment for the i r  counse l i ng and med ica l  treatment" because the 

court d i d  not order resti tuti on at sentenci ng and the "statutory ti me period [for] 

req uesti ng restituti on  ha[d ] passed") .  

Here ,  the tri a l  court d i d  not order resti tuti on a t  sentenci ng ,  and ,  i nsofar as 

our record shows ,  d i d  not order i t  at a subseq uent heari ng . In the absence of 

compl iance with RCW 9 .94A.753 , we d i rect the tria l  court to stri ke the cond ition  

req ui ri ng payment of  counse l i ng fees on remand . 
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B 

F reedom arg ues that the cond ition  req ui ri ng that he "not possess or 

consume contro lled substances unless [he has] a legal ly issued prescri pti on" i s  not 

cri me re lated . He does not show the cond iti on  was i mproper .  

RCW 9 .94A .703 descri bes the cond itions a court can i mpose whe n 

sentenci ng a person to a term of community custody. It identifies four categories 

of cond iti ons :  mandatory, waivable ,  d i screti onary, and specia l .  RCW 

9 .94A.703(1 )-(4) . The statute defi nes waivab le cond iti o ns as those that "the court 

shal l  o rder'' unless "waived by the court ." RCW 9 .94A. 703(2) .  " [D] i screti onary 

cond itions" are those that a court may order. RCW 9 .94A. 703(3) . These i nclude 

a req ui rement that the offender "[c]omply with any cri me-re lated prohi b i tions . "  

RCW 9 .94A.703(3)(f) .  The cha l lenged cond ition  here is  a waivab le cond ition ,  

meani ng the court had authori ty to i mpose i t  without it bei ng re lated to F reedom's 

underlyi ng cri mes . RCW 9 .94A .703(2)(c) ; In re Pers .  Restra i nt of B rette l l ,  6 Wn. 

App .  2d 1 6 1 , 1 73 , 430 P .3d 677 (20 1 8) .5 

C 

F reedom arg ues the tri a l  court erred i n  i mpos i ng the uri na lysis  and 

polyg raph testi ng cond iti on  because it was not cri me re lated and it i s  

unconsti tuti ona l ly vag ue . 

5 F reedom arg ues the tri a l  court abused i ts d iscretion  i n  orderi ng the 
cond ition  because it d i d  not i nd i cate on the record why it i mposed the cond ition .  
However, because RCW 9 .94A.703(2)(c) req ui res the court to order this  cond ition  
unless wa ived , the tri a l  court was not ob l igated to arti culate why i t  was i mpos i ng 
the cond ition .  
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In i ts d iscreti on ,  a court may impose as cond itions of community custod y 

"any crime-re lated prohi b i tions . "  RCW 9 .94A.703 (3)(f) .  A " ' [c]ri me-re lated 

prohi b iti on' means an order of a court p roh ib i ti ng cond uct that d i rectly re lates to 

the ci rcumstances of the cri me for which the offender has been convicted . "  RCW 

9 .94A.030( 1 0) . However, F reedom waived any cri me re lated cha l lenge to the 

testi ng cond ition  when he d i d  not object to the cond iti on  i n  the tri a l  court. Under 

State v .  Casi m i ro ,  8 Wn. App .  2 d  245 , 249 ,  438 P .3d 1 37 (20 1 9) ,  whether a 

cond iti on  of sentence is  cri me re lated is  a q uestion of fact that we wi l l  not review 

for the fi rst ti me on appea l .6 We wi l l ,  however, cons ider  contenti ons that solely 

present q uestions of law. See State v. Bahl ,  1 64 Wn.2d 739, 75 1 -52 , 1 93 P .3d 

678 (2008) . 

Under the d ue process pri nci p les of the Fourteenth Amendment of the 

United States Consti tution  and arti cle 1 ,  section 3 of the state consti tuti on ,  the 

vag ueness doctri ne req ui res the State to provide cit izens with fa i r  warni ng of 

proscri bed cond uct. Id . at 752 . A community custody cond iti on  i s  

unconsti tuti ona l ly vag ue if i t  e i ther ( 1 ) does not defi ne the crim i na l  offense with 

suffic ient defi ni teness that ord i nary people can understand what cond uct i s  

proscri bed , or  (2) i t  does not p rovide ascerta i nab le standards of  g ui lt to protect 

aga i nst arb itrary enforcement. C ity of Spokane v. Doug lass , 1 1 5 Wn.2d 1 7 1 ,  1 78 ,  

795  P .2d 693  ( 1 990) .  The d isputed terms are cons idered i n  the context i n  which  

they are used , and "[ i ]f persons o f  ord i nary i nte l l igence can understand what the 

6 In State v. Nelson ,  4 Wn.3d 482 , 565 P .3d 906 , 9 1 8 (2025) ,  the 
Washi ngton Supreme Court rejected the arg ument that there must be a d i rect 
nexus between an i nd ivid ual 's crim i na l  behavior  and random uri na lysis  testi ng . 
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[law] proscri bes , notwithstand i ng some poss ib le areas of d isag reement, the [law] 

is suffic iently defi ni te . "  Id . at 1 79 .  A community custody cond ition  " is  not 

unconsti tuti ona l ly vag ue mere ly because a person cannot pred ict with comp lete 

certa i nty the exact po i nt at which h is actions would be class ified as prohi b i ted 

cond uct." C ity of Seattle v. Eze ,  1 1 1  Wn.2d 22 , 2 7 ,  759 P .2d 366 ( 1 988) .  

In State v .  Ne lson ,  4 Wn.3d 482 , 565 P .3d 906 , 9 1 0 ,  9 1 2  (2025) ,  Ne lso n 

cha l lenged two community custody cond iti ons req ui ri ng hi m to submit to 

breatha lyzer and uri na lysis  testi ng as vio lati ng h is rig ht to privacy. Specifi ca l ly, the 

uri na lys is req ui rement stated , "Submit to uri na lys is  testi ng or other testi ng to 

ensure d rug -free status . "  kl at 9 1 0 .  The court held that Nelson' s preenforceme nt 

cha l lenge to the cond itions was not ri pe for review because it req ui red furthe r  

factua l development. kl at 9 1 2 .  In so hold i ng ,  the court stated that the two 

cond itions "are not vag ue ; the cond itions as written ,  on i ts face , are clear ." kl at 

9 1 3 .  Because our Supreme Court has previous ly held that a s im i lar  uri na lysi s 

testi ng cond ition  was not unconsti tuti ona l ly vag ue , we decl i ne to hold that the 

cond ition  here is vo id  for vag ueness . 

Add iti ona l ly, we decl i ne to hold that the polyg raph req ui rement i s  

unconsti tuti ona l ly vag ue . Washi ngton courts have cons istently found polyg rap h 

testi ng consti tuti onal as a too l  to monitor  compl iance with treatment of specia l  

community custody cond itions .  State v .  Olsen ,  1 89 Wn.2d 1 1 8 , 1 30 ,  399 P .3d 

1 1 4 1  (20 1 7) ;  State v .  Ri les , 1 35 Wn.2d 326 , 35 1 -52 , 957 P .2d 655 ( 1 998) ,  

abrogated on other grounds by State v .  Valencia ,  1 69 Wn.2d 782 , 2 3 9  P .3d 1 059 

(20 1  O) ;  State v .  Combs , 1 02 Wn. App .  949 ,  953 ,  1 0  P .3d 1 1 0 1  (2000) .  The 
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cha l lenged cond ition  states that polyg raph exami nati ons are to be used only to 

ensure compl iance with community custody cond itions .  This  i s  suffic ient to advise 

a fa i r-mi nded cit izen of the fact they wi l l  be subject to testi ng i n  order to monitor  

compl iance with any community custody cond itions .  

D 

F reedom arg ues the req ui rement that he "perform affi rmative acts as 

req ui red by [the Department] to confi rm compl iance with the orders of the court" i s  

unconsti tuti ona l ly vag ue because i t  g ives the Department "unfettered d iscretion . "  

We d isag ree . 

"Both the sentenci ng court and the Department have the authori ty to impose 

community custody p rovis ions ,  but the authori ty arises from separate statutes . "  

State v. Ortega ,  2 1  Wn. App .  2d 488 , 497 ,  506  P .3d 1 287 (2022) ; compare RCW 

9 .94A .703 (provid i ng tri a l  court' s authori ty) with RCW 9 .94A.704 (provi d i ng 

Department' s authority) . Under RCW 9 .94A.703 ,  the tri a l  court has mandatory 

community custody cond itions that it must impose . RCW 9 .94A.703(1 )-(2) .  One 

of these mandatory cond itions is  a req ui rement that the offender "comply with any 

cond itions i mposed by the department under  RCW 9 .94A.704 . "  RCW 

9 .94A.703(1 )(b) . And RCW 9 .94A.704 permits the Department to req ui re 

affi rmative cond uct to the extent the cond itions are not contrary to those ordered 

by the court and do not contravene or decrease any court-ordered cond itions .  

RCW 9 .94A.704(4) ,  (6) . Add iti ona l ly, RCW 9 .94A.030( 1 0) provided that 

"affi rmative acts necessary to monitor  compl iance with the order of a court may be 

req ui red by the department." 
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Here ,  the tri a l  court ordered F reedom to "perform affi rmative acts as 

req ui red by [the Department] to confi rm compl iance with the orders of the court . "  

The affi rmative acts cond ition  clearly and unambig uous ly advised F reedom i n  a 

manner than an ord i nary person would understand that the authority to defi ne other 

community custody cond itions ,  i nclud i ng req ui ri ng affi rmative acts to confi rm and 

monitor  compl iance with court-ordered cond itions ,  was p laced with the Department 

and that F reedom must comply with these cond itions .  Furthermore ,  the cond ition  

i s  l im i ted to confi rm i ng compl iance with other court-ordered cond itions .  We have 

previous ly uphe ld cond iti ons that monitor  compl iance with other communi ty 

custody cond itions .  See Ri les , 1 35 Wn.2d at 339-40 (d iscuss i ng polyg raph testi ng 

and uri na lys is  testi ng) ;  Combs,  1 02 Wn. App .  at 952-53 (conclud i ng that polyg rap h 

testi ng may be ordered to monitor  offender' s  compl iance with other cond itions ) . 

S im i larly, the affi rmative acts cond ition  does not g rant the Department unfettered 

d iscreti on ,  as the affi rmative acts are l im i ted to monitori ng compl iance with other 

community custody cond iti ons .  We hold that the cha l lenged cond ition  i s  not 

unconsti tuti ona l ly vag ue . 

E 

F reedom arg ues the community custody cond ition  req ui ri ng that he consent 

to DOC home vis i ts i s  unconsti tuti ona l ly vag ue .  F reedom does not estab l ish a n  

entitlement to appel late re l ief. 

State v. Cates , 1 83 Wn.2d 53 1 , 354 P .3d 832 (20 1 5) i s  i nstructive . There , 

the court decl i ned to cons ider  a preenforcement cha l lenge to a cond ition  req ui ri ng 

the defendant to "consent to [Department] home vis i ts to monitor  h is compl iance 
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with other community custody provis ions . "  kl at 533 .  The defendant arg ued h is 

cha l lenge d id not req ui re further factua l development because the cond ition ,  on i ts 

face , authorized unconsti tuti onal searches . kl at 535 .  However, contrary to the 

defendant' s arg ument, the cond ition  as written d i d  not authorize any searches,  and 

it was expressly l im i ted to monitori ng the defendant' s compl iance with h is 

supervis ion .  & Thus , the court he ld that the State must attempt to enforce the 

cond ition  before the facts would be suffic iently deve loped to add ress the 

defendant' s cha l lenge on i ts merits and determ i ne whether the ci rcumstances of 

enforcement were unreasonable .  Id . 

Here ,  F reedom's cond ition  is  nearly identi ca l to the cond ition  i n  Cates .7 At 

the ti me of this  appeal ,  F reedom remai ns i ncarcerated pursuant to h is term of 

confi nement. Cates contro ls our analys is  i n  the matter. We conclude that 

F reedom's cha l lenge is not ri pe for review. 

We further hold that the cond ition  is otherwise consti tuti onal because , as i n  

Cates , the State 's  authori ty i s  l im i ted to what i s  necessary " ' to monitor  [Freedom's] 

compl iance with supervis ion . '  " kl at 533 ;  see a lso State v. Cornwel l ,  1 90 Wn.2d 

296 , 303-04 , 4 1 2 P .3d 1 265 (20 1 8) (an i nd ivid ua l ' s  privacy i nterest in the i r  home 

can be red uced " ' only to the extent necess itated by the leg iti mate demands of the 

operati on of the [community supervis ion] p rocess . "  (a lterati on  i n  ori g i nal) ( i nterna l 

q uotati on  marks omitted)  (q uoti ng Olsen ,  1 89 Wn.2d at 1 25)) . Thus , F reedom's 

cla im is  not ri pe and he does not suffer s ig nifi cant ri sk of hardshi p .  

7 The only d ifference i n  the lang uage of the community custody cond ition  i n  
Cates is  that the scope of the search to which Cates was req ui red to consent was 
"to a lso i nclude computers which you have access to . "  1 83 Wn.2d at 533 . 
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F 

F reedom arg ues the tri a l  court violated h is consti tutiona l  ri g ht to fami ly 

associati on when i t  d id not exempt h is chi ld ren from the cond ition  prohi b i ti ng hi m 

from remai ni ng overnig ht i n  a res idence where m i nor chi ld ren l ive or are spend i ng 

the nig ht. 

The tria l  court has the autho ri ty to impose cri me-related prohi b i ti ons as a 

cond ition  of a sentence . RCW 9 .94A.703(3)(f) ;  State v. Warren ,  1 65 Wn.2d 1 7 , 

32 , 1 95 P .3d 940 (2008) . We review sentenci ng cond itions for abuse of d iscreti on .  

Id . This  rema i ns the standard even where the cond iti on i nterferes with a 

fundamenta l consti tuti onal ri g ht, such as the re lati onshi p between parent and chi ld . 

In re Pers .  Restra i nt of Ra i ney, 1 68 Wn.2d 367 , 374-75 ,  229 P .3d 686 (20 1 0) .  

However, l im i tati ons on consti tuti onal ly protected cond uct must be  "narrowly 

ta i lored and d i rectly re lated to the goals of protecti ng the pub l ic  and promoti ng the 

defendant' s rehab i l i tati on . "  Bah l ,  1 64 Wn.2d at 757 .  As such, a sentenci ng 

cond ition  that i nfri nges on this  fundamenta l consti tuti onal ri g ht may be uphe ld o nly 

if  the cond ition  i s  reasonab ly necessary to accompl ish the essentia l  needs of the 

State and pub l ic  order, and must be "sens i tive ly i mposed . "  Warren ,  1 65 Wn.2d at 

32 . Because the State has a compel l i ng i nterest i n  preventi ng harm and protecti ng 

chi ld ren ,  State v. Corbett, 1 58 Wn. App . 576 , 598 ,  242 P .3d 52 (20 1 0) ,  " [t]he 

fundamenta l ri g ht to parent can be restri cted by a cond ition  of a crim i na l  sentence 

if the cond ition  i s  reasonab ly necessary to p revent harm to the chi ld ren , "  State v. 

Anci ra ,  1 07 Wn. App .  650 , 654 ,  27 P .3d 1 246 (200 1 ) . 
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In h is sentenci ng memorand um , F reedom proposed that the tri a l  court 

adopt specifi c  lang uage regard i ng this  community custody cond ition  and two 

others to protect h is fundamenta l rig ht to parent: "Do not remai n overnig ht i n  a 

res idence where m i nor chi ld ren l ive or are spend i ng the nig ht unless for the 

purposes of spend i ng ti me with your own chi ld ren or with the approva l  of the 

supervis i ng CCO. "  At  the sentenci ng heari ng , the State noted that it had reviewed 

F reedom's sentenci ng memorand um , "specifi ca l ly the proposed or req uested 

mod ifi cati ons to the lang uage used by the Department of Corrections ,  and [d id ]  not 

have an objecti on to that lang uage bei ng mod ified . "  The tri a l  court stated it would 

"adopt the recommended cond iti ons from the Department of Corrections with the 

revis ions that are ag reed by the parties and stated i n  the Defense sentenci ng 

memorand um ."  However, F reedom's judgment and sentence d id not reflect the 

proposed add iti onal lang uage .  On appeal ,  the State arg ues the court' s decis ion 

not to i mpose the mod ifi cati on was de l i berate , and justified by the facts of  the case . 

It i s  not clear from the record whether or  not the court i ntended to impose the 

mod ifi cati on .  We remand for the tri a l  court to e i ther correct the apparent 

scrivener' s  error as a m i nisteri a l  matter, o r  exercise d iscreti on on the record at a 

resentenci ng heari ng to l im i t  McC rady's  rig ht to parent i n  the manner  the State 

arg ues was de l i berate ly done .  

IV 

We affi rm F reedom's convicti on ,  and remand to stri ke the resti tuti o n  

community custody cond ition .  We further remand to a l low the tri a l  court to e i ther 

correct the community custody cond iti on  prohi b i ti ng F reedom from remai ni ng 
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overnight i n  residences where m inor chi ldren are to reflect the tria l  court' s oral  

rul ing if this was a scrivener' s error, or ,  if the cond ition was del iberately imposed , 

hold a resentencing hearing exercis ing d iscretion on the record to l im i t  Freedom's 

right to parent. 

WE CONC UR: 
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